IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER CF: : ClVIL ACTI ON
S.WG REALTY ASSCCI ATES, 11, L.P.
NO 01-2180
VEMORANDUM
ROBERT F. KELLY, J. AUGUST, 8 2001

Presently before this Court is an appeal fromthe O der
of the United States Bankruptcy Court for the Eastern District of
Pennsyl vani a (“Bankruptcy Court”) dated April 2, 2001, which
approved the application of Appellee, Needl eman & Needl eman, P.C
(“Needl eman”) for allowance of conpensation under 8§ 330 of the
Bankruptcy Code for the period of March 22, 2000 through February
19, 2001. For the reasons that follow, the Bankruptcy Court
Order is affirnmed.

. FACTS

On March 22, 2000, certain unsecured creditors
commenced an involuntary Chapter 7 case agai nst SWG Realty
Associates, Il, L.P. (“SW5) under Chapter 7 of Title 11 of the
United States Code (“Bankruptcy Code”) in the Bankruptcy Court.
The Involuntary Petition was filed by Needl eman on behalf of the
creditors. On April 19, 2000, SWs filed a notion to convert the
Chapter 7 case into a Chapter 11 case which was granted on May

22, 2000, effective May 24, 2000. On Septenber 5, 2000, the



United States Trustee appointed the Oficial Conmittee of
Unsecured Creditors (“Creditors Commttee”). On Cctober 18, 2000
Needl eman, on behalf of the Creditors Commttee, filed an
Application for Enploynent with the Bankruptcy Court. The
Bankruptcy Court approved the Application for Enploynment Nunc Pro
Tunc fromthe filing date of the Chapter 11 case by Order dated
Decenber 7, 2000. On February 8, 2001, an Order confirmng SW5 s
reorgani zati on plan was executed by all parties and signed by the
Bankruptcy Court.

On February 22, 2001, Needleman filed an application
for allowance of fees in connection with the representation of
the Creditors Commttee for the period of March 22, 2000 through
February 19, 2001, in the amount of $15,548.90 (“Fee
Application”). SWG objected to the Fee Application. On April 2,
2001, a hearing was held in front of the Bankruptcy Court
regardi ng the objections to the Fee Application. At the April 2,
2001 hearing, Needleman withdrew its request for expenses and the
Bankruptcy Court entered an Order allow ng the fees requested by
Needl eman in the anmount of $15,548.90. On April 9, 2001, SWG
filed a Notice of Appeal of the April 2, 2001 O der with the
Bankruptcy Court.

1. STANDARD
“I'1]n bankruptcy cases, the district court sits as an

appellate court.” See In re Cohn, 54 F.3d 1108, 1113 (3d Cir.




1995); see also 28 U.S.C. §8 158(a). The district court reviews

bankruptcy court fee awards for abuse of discretion. Zolfo

Cooper & Co. v. Sunbeam Gster Co., Inc., 50 F.3d 253, 257 (3d

Cr. 1995). An abuse of discretion “can occur ‘if the judge
fails to apply the proper |egal standard or to foll ow proper
procedures in nmaking the determ nation, or bases an award upon
findings of fact that are clearly erroneous.’” |d. at 257
(citations omtted). “The district court applies “a clearly
erroneous standard to findings of fact . . . [and] a de novo

standard of reviewto questions of law.’” Mrs. Alliance Ins.

Co. v. Satriale (In re Allentown Mving & Storage), 214 B.R 761,

763 (Bankr. E.D. Pa. 1997) (citations omtted); see FED. R BANKR
P. 8013.

I11. DI SCUSSI ON

SWG rai ses three i ssues on appeal :

(1) when the Bankruptcy Court entered the April 2,
2001 Order approving Needleman’s fees for the period of March 22,
2000 t hrough February 19, 2001, in the amobunt of $15,548.90, did
the Bankruptcy Court err as a mater of law in allow ng Needl eman
to receive conpensation for services that were not rendered to
the Creditors Comm tt ee,

(2) when the Bankruptcy Court found that Needl eman was

appoi nted as counsel for the Creditors Comrittee Nunc Pro Tunc

fromthe date of the Chapter 11 bankruptcy, did the Bankruptcy



Court err as a matter of law in allow ng Needl eman to receive
conpensation for services rendered prior to the date the
Creditors Commttee was appoi nted; and

(3) when the Bankruptcy Court found that Needl eman was

appoi nted as counsel for the Creditors Commttee Nunc Pro Tunc

fromthe date of the Chapter 11 bankruptcy, did the Bankruptcy
Court err as a matter of law in allow ng Needl eman to receive
conpensati on under 8 330 of the Bankruptcy Code for services
rendered prior to the date it was appointed as counsel for the
Creditors Comm ttee?

A The Bankruptcy Court Did Not Err as a Mater of Law in
Al Il owi ng Needl eman to Receive Conpensation for Services
that Were Not Rendered to the Creditors Commttee.

Under 11 U S.C. 8 330(a)(1), the court may award fees
to an attorney enployed by the Creditors Conmttee which anmpount
to “(A) reasonabl e conpensation for actual, necessary services
rendered by the . . . attorney . . . and (B) reinbursenment for
actual , necessary expenses.” 11 U.S.C 8 330(a)(1). 11 U S.C. 8
330(a)(3)(A) further states that:

I n determ ning the anmount of reasonable
conpensation to be awarded, the court shal
consi der the nature, the extent, and the
val ue of such services, taking into account
all relevant factors, including--

(A) the time spent on such services;

(B) the rates charged for such services;

(C whether the services were necessary to
the admi nistration of, or beneficial at the
time at which the service was rendered toward
the conpletion of, a case under this title
[11 U.S.C. 88 101 et seq.];
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(D) whether the services were perforned
within a reasonabl e anpunt of tine
commensurate wth the conplexity, inportance,
and nature of the problem issue, or task
addr essed; and

(E) whether the conpensation is reasonabl e
based on the customary conpensati on charged
by conparably skilled practitioners in cases
ot her than cases under this title [11 U S.C
88 101 et seq.].

11 U.S.C. 8 330(a)(3)(A). However, under 11 U.S.C. 8§
330(a)(4) (A “the court shall not allow conmpensation for (i)
unnecessary duplication of services; or (ii) services that were
not (1) reasonably likely to benefit the debtor’s estate; or (I1)
necessary to the admnistration of the case.” 11 U S.C. 8§
330(a)(4)(A). Only services that are reasonably likely to

benefit the debtor’s estate are conpensable. 1n re Top G ade

Sausage, Inc., 227 F.3d 123, 131-132 (3d G r. 2000).

SWG argues that § 330 of the Bankruptcy Code only
contenpl ates the paynment of fees for services rendered to the
Creditors Commttee in connection with the performance of the
Committee’s functions. |In support of this proposition, SW5 sites
various cases fromthe District Court of the Northern District of

[Ilinois and of the District of Ildaho. See In re Lifschultz Fast

Freight, Inc., 140 B.R 482 (Bankr. N.D. Ill. 1992); In re Gulph

USA Corp., 171 B.R 379 (Bankr. D. Id. 1994). SWG further argues
that al nost half of the fees requested were for services not
rendered to the Creditors Commttee, but were instead rendered to

the individual creditors and therefore, the Bankruptcy Court
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erred when it allowed these fees.

Needl eman argues that in the Court of Appeals for the
Third Grcuit and under 8 330 of the Bankruptcy Code, the test is
not whet her the services rendered were for the benefit of the
Creditors Commttee, but rather whether the services rendered

were for the benefit of the estate. In re Top Grade Sausage,

Inc., 227 F.3d 123, 131-132; 11 U.S.C. 8 300. Needl eman argues
that all of the approved fees were for necessary services which
benefitted the estate as a whole. Needl eman points out that it
was Needl eman who initiated the bankruptcy proceedi ngs and that
had it not been for Needl eman, no creditor woul d have received
relief. Needleman argues that all of its actions were for the
benefit of the estate. W agree with Needl eman and the
Bankruptcy Court and we find that the Bankruptcy Court did not
abuse its discretion when it allowed these fees. Therefore,
relief will not be granted in favor of SW5 on this argunent.

B. The Bankruptcy Court Did Not Err as a Matter of Law in
Al Il ow ng Needl eman to Receive Conpensation for Services
(1) Rendered Prior to the Date the Creditors Commttee
Was Appointed and (2) Prior to the Date Needl eman Was
Appoi nted as Counsel for the Creditors Commttee.

SWG argues that the Bankruptcy Court erred when it
approved fees for services rendered by Needl eman prior to the
date the Creditors Conmittee was appointed and prior to the date
Needl eman was appoi nted counsel for the Creditors Commttee. SWG

argues that prior to the formation of the Creditors Comm ttee,



the Conmmttee had no statutory duties to perform and therefore,
the services perforned by Needl eman were not necessary for the
fulfillment of the Creditors Commttee's duties. As stated
above, Needl eman’s services were for the benefit of the estate
and thus were conpensable. Furthernore, as discussed bel ow,

because of the Nunc Pro Tunc | anguage in the Order appointing

Needl eman as counsel, the Order was retroactive to the filing
date of the Chapter 11 case which predated both the appoi nt nent
of the Creditors Commttee and the appoi ntnment of Needl eman as
counsel. Therefore, fees for beneficial services earned before
the Creditors Commttee was appoi nted or Needl enman was appoi nt ed
as counsel were conpensabl e.

SWG further argues that although the Order appointing
Needl eman as counsel stated that Needl eman was appoi nted counse

Nunc Pro Tunc fromthe filing date, the filing date at issue was

the date of Needl eman’ s application for appoi ntnent as counsel
rather than the filing date of the Chapter 11 case. The
Bankruptcy Court, under a plain reading of the Order at issue,

hel d that Needl eman was appoi nted counsel Nunc Pro Tunc fromthe

filing date of the Chapter 11 case. W agree with this plain
readi ng of the Order

SWG relies on Matter of Arkansas, 798 F.2d 645 for the

proposition that, before approving the fees on April 2, 2001, the

Bankruptcy Court shoul d have revi ewed the Decenber 7, 2000 O der



approvi ng Needl eman’ s appoi ntment as counsel Nunc Pro Tunc for

evi dence of extraordinary circunstances. |In Matter of Arkansas,

the court held that “retroactive approval of appointnent of a
prof essi onal may be granted by the bankruptcy court inits
di scretion but that it should grant such approval only under
extraordinary circunstances.” |d. at 650.

However, as Needl enan points out, in Matter of
Arkansas, the issue was whet her the enpl oynent application was
retroactive, whereas at the April 2, 2001 hearing on fees in this
case, the issue concerned the appropriateness of fees based upon
the earlier Order approving Needl eman’s enpl oynent which SWG had

al ready agreed to and did not object to the Nunc Pro Tunc

| anguage in the Order at that tinme. Here, unlike in Matter of
Ar kansas, the Bankruptcy Court had already ruled on the

appropri ateness of the Nunc Pro Tunc | anguage in the Enpl oynent

Application before ruling on the Fee Application. The Bankruptcy

Court did not abuse its discretion by authorizing fees based on

the prior Decenber 7, 2000 Order approving Needl eman’s

appoi ntment as counsel fromthe filing of the Chapter 11 case.
Lastly, SWG argues that Needl eman shoul d have applied

for their fees under either 11 U S.C 8 503(b)(3)(A), 8

503(b)(3)(D) or 8§ 503(b)(4) and not under 11 U.S.C. § 330.' W

! The relevant text of 11 U S.C. § 503(b) is as follows:
(b) After notice and a hearing, there shall be all owed,

8



find SWG s argunent unconvincing. W agree with the Bankruptcy
Court that the services provided by Needl eman were not
duplicative, were reasonably likely to benefit the debtor’s
estate and were necessary to the admnistration of the case.
Theref ore, reasonabl e conpensation for the actual, necessary
services rendered by Needl eman was appropriate under 8 330 of the
Bankruptcy Code. 11 U S.C. § 330(a).

We hold that the Bankruptcy Court did not abuse its
di scretion when it approved Needl eman’s fees. Therefore, we wll
affirmthe Bankruptcy Court’s April 2, 2001 Order.

An appropriate Order follows.

adm ni strative expenses, other than clains all owed under section
502(f) of this title, including--
(3) the actual, necessary expenses, other than conpensation
and rei mbursenent specified in paragraph (4) of this
subsection, incurred by--
(A) a creditor that files a petition under section 303
of this title;
(D) a creditor, an indenture trustee, an equity
security holder, or a conmttee representing creditors
or equity security holders other than a comm ttee
appoi nted under section 1102 of this title, in making a
substantial contribution in a case under chapter 9 or
11 of this title;
(4) reasonabl e conmpensation for professional services
rendered by an attorney or an accountant of an entity whose
expense is all owabl e under paragraph (3) of this subsection,
based on the time, the nature, the extent, and the val ue of
such services, and the cost of conparable services other
than in a case under this title, and rei nbursenment for
actual, necessary expenses incurred by such attorney or
account ant .

11 U.S.C. § 503(b).



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER CF: CVIL ACTI ON
S.WG REALTY ASSCCI ATES, 11, L.P
NO 01-2180

ORDER
AND NOW this 8th day of August, 2001, it is hereby
ORDERED t hat the Appeal fromthe Bankruptcy Court’s ruling on the
fee objection filed by S WG Realty Association Il, L.P. is
DI SM SSED and the Bankruptcy Court’s Order dated April 2, 2001 is

AFFI RVED.

BY THE COURT:

ROBERT F. KELLY, J.



